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subject marter: Arrest, detention and conviction of ioumahist for enticizing the
Angolan President

Procedural 1s5sues: State party’s failure 10 cooperate - Substantation of claims by
author - Admissibility ratione materiae - Exhaustion of domestic remedies

Subseantive 1ssues: Liberty and security of person - Right to be informed of reasons for
ammest - Right to be brought promptly before a Judge - Challenge of lawfulness of detwntion -
Compensation for unlawful arrest or detention - Right to a fair mial - Liberty of movement -
Freedom of speech

Articies of the Covenant: 9 (1) to (5). 14 {1).{3) (&), {b), (d). (). and (5), 12 and 19

Articles of the Optional Protocol: 2,3 and 5 {23 (b)

On 2% March 2005, the Human Rights Commitiee adopted the annexed draft a5 the
Committee s Views, under article § paragraph 4. of the Optional Protocol in respect of

communication No. 1128/2002. The text of the Views is appended to the present document.

[ANNEX]
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ANNEX
Views of the Human Rights Commitiee under article 5, patagraph 4, of
the Optional Protocol to the Intemnational Covenant on Civil and Political rights
Eighty-third sesgion
conceming
Communication No. 1128/2002*+
Subimitted by: Rafael Marques de Morais (represented by the
Open Society Institute and Interights}
Alleged vicum: The author
— State party: Angola

[ate of communication: S September 2002 (initial submission)

The Human Rights Committee, established under article 28 of the Jutemazational
Covenant on Civil and Political Fights,

Meeting on 29 March 200,

Having goncluded its consideration of communication No, 1128/2002, submitted to
the Human Rights Commuutee on bebalf of Rafael Marques de Morais under the Opuoral
Frotocol to the Intemational Covenant on Civil and Political Rights,

Having taken 1nto account all written information made available to 1t by the author of
the comnumication. and the State party,

Adopis the following:

“* The following members of the Committee participated o the exammation of the present
commwnication. Mr. Abdeltattah Amor, Mr. Nisuke Ando, Mr. Prafullachandra Natwarlal
Bhagwan Ms. Christine Charet, Mr. Maurice Glele Ahanhanzo, Mr Edwin Johnson.

Mro Walter Kaim, My Ahmed Tawfik Kkalil. Mr Michac] O'Flaherty, Ms Flisaharh Paim,
M Ralfe! Rivas Posada. Sir Nige Rodley, My Tvan Shearer. Mr Hipoliwo Sotar-Yyigowan
AN Ruth Wedywond and Mr. Roman Wietuszewslkd
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Views under artjcle 5, paragraph 4, of the Optional Protocol

1

{.. The author of the communication is Rafael Marques de Morais, an Angolan citizen.
bern on 21 August 1971 He claims ta be a victun of violations by Angela' of artizles 9. 12,
[+ and .3 of the Intermational Covenant on Civil and Palifical Rights {the Covenany) The
author 1s represented by counsei,

Factual background

2.1 On 2 July. 28 August and 13 Octaber 1999, the author, a journahist and the
representative of the Open Society Institute in Angola. wrote several articles critical of
Angolan President dos Santos in an independent Angolan newspaper, the 4gora In these
articles, he staled, inter alja, that the President was responsible “for the destruction of the
countiy and the calamitous sitiation of State institutions” and was “faccountable for the
promotion of incompetence, embezzlement and corruption as political and social values.”

22 0On 13 October 1999, the suthor was summoned before an investigator at the National
Crimunal Investigation Division (DNICY and questioned for approximately thres hours before
peimg reicased  In an interview later that day with the Cathahe radio swtion, Radio Ecclésia.
the zuthor reitevated his criticism of the President and described lus reatment by the DNIC.

23 Onr 16 October 1999, the author was arrested at gunpoint by 20 armed members of the
Ramd Intervention Police and DNIC officers at his home in Luanda, without bemg informed
about the reasons for is arrest He was brought to the Operational Pohce Umil, where he was
beld for seven hours and questioned before being handed over to DNIC investigators, who
qusstionsd him for five hours He was then formally arrested, though no: charged, by he
depury public prosecutor of DNIC

24 From 16 to 26 October 1999, the author was held incommunicado at the high securty
Central Forensic Laboratory (CFL) in Luanda, where he was denied access to his lawyer and
faraily and was intimidated by prison offteials, who asked himi to sign documents disclaiming
responsibiling of the CFL or the Angolan Govermnment for eventual death ar anyv ujuncs
suztamned by himy during detention, which he refused 1o do He was net informed of the
reasons tor fus arrest. On amival at the CFL. the chief Imvestigator merely stated that Ly was
bemg held as a UNITA (National Union for the Total Independence of Angola} prisoner

2.2 On or about 29 October 1999, the author was transferred 1o Viana prison in Luanda and
granted access to bis lawyer. On the same day, his lawyer filed an application for habeas
corgus wiath the Supreme Court. challenging the lawfulness of the author's airest and
deienbon. which was neither acknowledged. nor assigned to a judge or heard by the Angolan
COuUTts

26 On 23 November 1999, the author was released from prison on bail and informed of the
charpes against him for the first time Together with the directot, A. S, and the chief edtor.
A L F.ofdrora. he was charged with “materiatly and continuously commmt[ing! the crimes
cheractenisiic of defamation and slander against His Excellency the President of the Repubiic
and the Allomey General of the Republic by arts 4446 all of Law 1o 22:9° of Tune 15 (the

the Covenant and the Opuonal Pratocol 1o the Covenant citered o force for the Stae
Pty on D0 ANl 19492
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Press Law) with aggravating circumstances 1, 2, 10, 20, 21 and 25. a1l of aiticles 34 of the
Penal Code.” The terms of baijl obliged the author "not to leave the country” and “not 1
EMEage 11 Certain acuvities that are punishable by the offence committed and that create the
11k that new violations may be perpetrated — Art 270 of the Penal Code™ Several Tequests by
the suthor for cladficztion of these terms were unsuccessful

2.7 The author’s 11zl began on 21 March 2000. After thirty minutes, the judge ordered the
proceedings to continue 111 camera. since a Jjoumalist had tried to photograph the proceedings,

2% By reference (o article 462 of Press Law No. 22/91 of June 15 1991, the Provineizl
Cowt ruled that evidence presented by the author to support his defence of the ‘truth’ of the
allegations and the good faith basis upon which they were made, including the texts of
speeches of the President. Government resolutions and slatements of foreign State officials,
was inadnnssible  In protest, the author’s lawyer left the courtroomt, stating that he could not
represent his chent in such circuriistances. When ke retumed to the courtroom on 25 March.
the trial judge prevented him from tesuming his representation of the author and ordered that
he be disbarred fiom practising as a lawyer in Angola for a period of six months. The Court
then appoinied as ex_officio defence counsel an efficial of the General Attomey’s Office
working at the Provincial Court's labour tribunal. who allegedly was not qualified to practise
g 2 lawver,

29 On 28 March 2600, a witness testifving on behalf of the author was crdered to leave the
court and to stop his testimony after asserting that the law under which the author had Leon
charged had was unconstitutional. The Court also refused to allow the author to call 1twa
other defence witnesses, witheut ZIving reasons.

210 On 31 March 2000. the Provincia) Court convicted the author of abuse of the press’ by
defamanon,* findimg that his newspaper article of 3 Tuly 1999, as well as the radio nterview,
contained “offensive words and expressions’” against the Angolan President and, albeit nor
raised by the accusation and therefore not punishable, against the Attomey-General iy their
official and personal capacities. The Court found that the author had “acted with intention to
wjurs” and based the conviction an the combmed effect of aiticles 43, 44, 45 and 46 of Press

T Amcle 46 of the Press Law reads: “If the person defamed is the President of the Republiz of
Angoela, or the head of a toreign State, or its representative in Angola, then proot of the
veracity of the facts shall not be admited.”

 The crirae of abuse of the press is defined as follows in article 43 of the Press Law- “(1) For
puposes of this law, an abuse of the press shall be deemed to be any act or behavio[u]r that
myues the juridical values and interests protected by the criminal code, effected by
publication of texts or images through the press. radio broadcasts or television, (2) The
crivinnal code s applicable 1o the aforementioned crimes as follows: (1) The court shall apply
the pumisliment set forth s the Incrimmating legislation, which punishment may be
ageravated pursuant to general provisions. (b) If the agent of the crime has not previously
beer found guiity of anv abuse of (he press, then the punishment of imprisonment mav be
replaced by a {ine of not less than NEKz 20,000.00.°

T Article 407 of the Criminal Code describes the crime of defamation as follows: “If one
petsen defames another puhlicly de viva voce, in wrting, i a published Jriwing, erin any
pusl e marnar imputieg Lo him samething offsnsive to s hono|sir and digriny, or
reprediees s then Le shall he condemned 1o a prison wem of up e four months and a e
“Dup o nne month
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Law No 22/91. aggravated by item | of article 34 of the Penal Code (premediation) It
semenced the author o six months” imprisoniment and a fine of 1.000.000.00 Kwanzas (Nkz.)
to “discoutage” similar behaviour, at the same time ordering the payment of NKz. 100.000.00
compensatory damages to “the offended” and of a comt tax of NKz, 20.000.00

210 On 4 April 2000, the authoer appealed to the Supreme Cowrt of Angela On 7 April
2000, the Supreme Court issued a public notice criticizing the Bar Association for having
qualified the ftrial judge’s suspension of the author's lawyer as null and void for lack of
jurisdiction, in a decisian of its Nationa! Council adopted on 27 March 2000.°

212 On 26 Qctober 2000, the Supreme Court quashed the trial court's Jjudgment on the
defamation count. but upheld the conviction for abuse of the press on the basis of injury® to
the President, punishable by item No 3 of anticle 457, of Press Law No. 22/9%. The Coun
considered that the author’s acts were not covered by s constitutional right to freedom of
specch, since the exercise of that right was limited by other constitutionally recognized rights,
such as one’s honour and reputabon, or by “‘the respect that is due to the organs of
sovereignty and to the symbols of the state, in this case the President of the Republic.'” It
affirmed the puson rerm of six-month, but suspended its application for a period of fAve
years, and ordered the author to Pay a court tax of NKz. 20,000.00 and NKz. 30.000 09
damages to the victim. The judgment did not refer to the pre-existing bail conditions
nposed on the author.

213 On 11 November 2000, the author unsuccessfully sought to obtain a declaration
contimmuiig that [ns bail restrictions were no longer applicabie

214 On 12 December 2600, the author was prevented from leaving Angola for South Africa
to participate m an Open Socrety Tpstitule conference: his passport was confiscated. Despite
repeated requests. his passport was not returned to him until & Febary 2001, following 4

~
[=]

" The wanslabion of the Supreme Court’s public notice reads, i pertinent parts: “Jt does not
make sense. therefore, for a smgle courtroom mcident, resulting from a decision handed
down by the Judge in question in apen court, a decision which may be cured by a higher
court n the legal process. and which is subject to an inter-institutional decision, 1o have
caused such an inflammatory and winnecessary public notice from the Rar Association,
crealing an unjustly suspicious chmate and discrediting [the judiciary]} both domestically and
abroad. and causing distorted prociamations by individuals, Institutions. and even
govemmental officials ™
“ The crime of injury is defined in article 410 of the Crnimimal Code: *“The crime of injury.
without imputation of anv detenmined fact, if conumitted against any person publicly, by
gestures. de viva voce. by publist2d drawing or text, or by any other means of publication.
shali be pumished with a prison tenm of up to two months and a fine [. ],

I an accusation for mjury. no proof whatsoever of the veracity of the facts (o which
the mjury may refer shall be admisstble
" Arnticle <3 No. 3 reads- “Providing the veracity of the facts of the offense. once admitted by
the 2uthor shall render it exempt {rom punishment. Otherwise, the violator would be
puttshed as 5 slanderer and sentencze=d to a prison lenm of up ta 2 years and the cormesponding
Mrde s addition (o damages 1o be detemuned by a cowrt. but in no case less thar NKz
I0CDG 00T
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cowrt order of 2 February 2001 hased on Amnesty Law 7/00 of 15 December 20007 which
was declared applicable to the anthor case, Repardless of (his amnesty, oni 19 Tanuary 2002,

the author was summoned to (e Provineial Court and ordered 1o pay compensation of Nkz.
30.000 10 the President. which he refused to pay, and lepal costs, for which he paid

The complaint

3.1 The author claims that his arrest and detention were not based on sufficiently defined
bravisions. wm violation of article 9, paragraph I, of the Covenrant. In particular, article 42 of
the Press Law on ‘abuse of the press and article 410 of the Criminal Code on ‘injury’ lacked
specificity and were overly broad. maiing 1t inpossible to ascertain what sort of political
speech remained permissible. Moreover, the authorities relied upon different legal bases for
the author's aitest and throughout the course of his subsequent mdictment, trial and appeal.
Even assuming that his airest was lawful, his continued detention for a period of 47 days was
neitier r=asonable nov necessary o the circumstances of his case °

3.2 The author claims a violaticn of article 9, paragraph 2, as he was arvested without being
intormed of the reasons for his arrest or the charges against Liin. His i10-day meconimunicado
detention.” without access to his lawyer ot family. the denial of his constitutional’ right to
be brought before a judge during the entite 40 days of his detention. and the authorities’
farlire to release him promplly pending trial, despite the absence of a risk of flight {as
reflected by his cooperative attitude, e.g, when he reported to the DNIC on 13 October 19993,
violated his nghts under article 9. paragraph 3 The fact that he was prevented fom
challenging the lawfulness of hs detention while detained mcommunicado also vialzted
aricle 9. paragraph 4. as did te Angolan cowrts’ failure 10 address his habeas CoIPus
apphication Under anicle S, paragraph 5. the author claims compensation for his unlawful
arest and dotention,

33 The author contends that the exciusion of the press and the public from his tial was not
mustrfied by any of the exceptional circtinstances enumerared in article 14, paragraph 1, since
the disruptive photographer could have been deprived of his camera or excluded from *he
couitroom -

3.4 The tact that the author did not recejve the formal charges against him until 40 days
after his arrest is said 10 violate his right under article 14, paragraph 3 (a). to be informed
prompily of the nature and cause of the charge agamst him. He argues thar this delay was not

: Amnesty law 7/00 applies to “crimes against security which were committed [ within
the sphere of the Angolan conflict. as long as its agents have presented themselves or may
come 1o present themselves to the Angolan authorities [...].~

” The author refers 1o Communication No. 205/1 988, van Alphen v The Netherlands. Vievs
adopted on 23 Tuly 1990, ar para. *.&

a By reference to Communication No 27741988, Terdn Jijorn v Ecuador, Views adopted on
26 DMarch 1992, at para 3. the author submits that icommunicada detention as such gjves
1se Lo a violation of article 9. paragraph 3, of the Covenant, since it nzgatvely impacts on the
exerayse of the vight to he brought before a judge.

" Altcle 28 af the Constitution of Angola provides, “Any citizen subjected w preventive
deteanon shail be taken before a competent judge to legalise the detention and be tied within
the pertod provided for by law or released.”

o appears that this 1ssie was not however vaised in the Supreme Court
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Justified by the complexity of the case, Moreover, his conviction of more serious crimes

(articles 43 and 45 of the Press Law) than the ones for which he was originally charged
{articles 44 and 46 of the Press Law) breached his right to adequate facilities for the
preparation of his defence (article 14, paragraph 3 (b), of the Covenant). His conviction on
these additional charges should have been quashed by the Supreme Court. which instead held
that & Provincial Court ‘may s=ntence a defendanl for an infraction different frem the one
thal he was accused of, even if il is more serious. provided that the grounds are facts inciuded
m the indictment or sidar 1uling.”

33 The author claims that his right under article 14, paragraph 3 (1), to communicate with
counsel was violated, as he could not consuit his lawyer during incommunicade detention, at
a critical state of the proceedings. and because the trial judge did not adjourn the trial upen
disbarring the author’s lawyer and appomting an ex_officio defence counsel on 23 March
2000, thereby denying him adequate time to conmmunicate with his new counsel. His right to
defend himself through legal assistance of his own choosing (article 14, paragraph 3(d)) was
breached because his lawver wes unlawfully removed from the case. as confirmed by the
Supreme Court’s judgment of 26 October 2000, He claims that, despite his willingness to pay
{or a counszel of his own choosing, a new counsgel was appointed ex officio. who wag neither
qualified nor competent to provide adequate defence, limiting his interventions during the
remamder of the trial 1o requesting the Court o “do Justice” and to an expression of
satisfaction with the procesdings

36 TFor the author. the judge's decision to hear only one defence witness, a human rights
aclist who was expelled from coun after claiming that article 46 of the Press Law was
nnconstitutional. and to reject documentary evidence of the truth of the author's statements,
and the pood faith basis on which they had been made, on the ground that article 46 of the
Press Law precluded the presentation of evidence against the President. violated his rights
under article 14, paragraph 3 {¢), and denied him an opportunity to produce evidence on
wheither ar not all the elements of the offence had been met, in particular whether he had
acted with the inlention of offending the President

3.7 The author claims a violation of articie 14, paragraph 3, because of the Supreme
Court’s lack of impartiality when it publicly criticized the Bar Association while his appeal
was still pending. as well as by the lack of clarity as to the exact legal basis of hiz conviclion,
which preventad him from lodging a “meaningtul™ appeal

38  The author contends that lus crtical statements about President dos Sorios were
covered by his right to freedom of cxpression under article 19. which requires that citizens be
allowed 1o oriticize or openly and publicly evaluate their Governments, as well as the abstity
of the press to express political optmon, including criticism of those who wield political
power His unlawful arrest and detention on the basis of his statements, the restrictions on his
nights o free speech and movement pending tnial, his conviction and sentence, and the threat
that any expression of opinion may be pumshed by similar sanctions in the future constituted
restrichions on his freedom of speech. He argues ihat these restrictions were not “provided by
fav’ wothin the meaning of article 19, paragraph 3, piven (a) that lns unlawful detention and
subsequont avel restrictions had no basis i Angolan faw; (b) that Ins comviction was based
on provisions such as article 42 of the Press Law (“abuse of the press™) and article 410 of the
Criminal Code (imjury”), which lacked the necessary clanty (0 guabfy as “adequately
pecessile and Usufficiently precise” norms, cnebhng an individual (0 foreses  the

-
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conssquences that his statements may entail; and (¢) that the terms of his bail prohibiting him
10 "engage m cermaimn achvities that [...] create the risk that new violations mav be

parpetrated © were equally unclear and that he had unsuccessfully requested clarification o7
the meaning ol this restrictions

2.9 The author denies that the restrictions imposed on hinm pursied a legitimate aim unde
atticie 19. paragraph 3 (a) and (b). In particular, respect of the rigits or reputation of ethers
(it a) could not be mterpreted so as to protect a President from political, as opposed to
personzl. cuticism, given that the aim of the Covenant 15 to promote political debate Nor
were the measures against him necessary or preportionate to achieve a legitimare pripese,
considening, (a} that the himis of acceptable criticism are wider regarding politicians as
opposed lo private individuals, who do not enjoy comparable access to effective channels of
communication to counteract falge staterents, (b) that he was convicted for his statements
without having had an opportunity to defend the factal basis of these statements or to
establish the good faith basis on which they were made. and (¢} that the use of crinunal
rather thai el penalties againsi him, in any event, constifutes a disproportionate means of
protectung the reputation of others.

310 Lastly, the author claims a violation of article 12, which nciudes a right to obtain the
hecessary travel documents for leaving one s country. His prevention from leaving Angola on
12 Drecember 2000 and the confiscation, without any justification, of his passport, which was
withheld unul February 2001, despite lus repeated attempts to recover it and to clanifv his
legal entitlernent 1o travel. had no legal basis, as the bzil resirictions no longer applied and
sice the Supreme Court’s judgment did not nclude any penalty mlubiting free movement.
He contends that, 1 addition to article 12, these measures also violated his fresdam of
expression by precluding s participation in the conference organized by the Open Socien
lnstitute in South Africa.

311 The author claims that he sane matter 1s not being examined under another procedure
of 1ternational investigation or settlement and that he has exhausted domestic 1emedies. as
he unsuccessfully tied w mitate habeas corpus procecdings to challenge the lawfulness of
his arrest and detention and also appealed his conviction and sentence to the Supreme Court,
the highest judicial autherity in Angola

312 The author seeks compensation for the alleged violations and requests the Commitiee to
recommend that his conviction be quashed, that the State party clarify that there are no
mmpediments 1o his freedom of movement, and that aticles 45 and 46 of the Press Law be
repealed

State party’s failure to cooperate

4 On 15 November 2002, 1¢ December 2003, 26 January 2004 and 23 July 2004, the
State party was requested to submit to the Committee information on the admissihility and
ments of the communication. The Commiltee notes that this information has still not been
received. The Commitice regrets the State pary’s failure to provide any information with
rezard 1o the adous=ibility ar the subslance of the auwthor $ claims. Tt recalls that it is mmphicit
i article 4. parzzrarh 2, of tie Optional Prolocol that States paries examine in good faih all
the allegations brought against them, and that they make available o the Committee all
mfommation at their disposal. In the absence of a reply from 1he Siate party, due weight must
copiven to the author’s allegatiors, to the extent tha they arc substantiated.
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Issues and proceedings before the Committee
Consideration of admissibility

5] Betore considering any claim contained 1 a comumunication, the Human Rights
Committes must. 1n accordance with article 93 of its rules of procedure, decide whether or
notitis admissible under the Optional Protacol to the Covenant.

52 The Committee has ascertamed that the same matter is not being examined unde
another procedure of intfemational nvestigation or settlement for the purposes of artiele 5,
paragraph 2 (a}, of the Optional Protocol.

5.3 With regard to the zuthor's allegation that the press and the public were excluded
from his tr:al, 1 violation of article 14, paragraph 1. the Committee notes that the author did
not taise this issue before the Supreme Court. It follows that this part of the communication 15
inadmissible under articles 2 and 5, paragraph 2 (b), of the Optional Protocol.

=4 Insofar as the authot claims that he was not apprised of the formal charpes agains:
him until 40 days after his arrest, the Conumittes recalls that article 14, paragraph 3 (a), of the
Covenant does not apply to the reriod of remand in custody pending the result of police
investigatlons,’” but requires that an tndividual be informed promptly and in detail of the
charge apaiist him, as soon as the charge is first made by a competent authority. Although
the author was formally charged on 25 November 1999, that is, one week after the mdictment
had been “approved” by the prosecution, he did net raise this delay on appeal The
Committee therefore cancludes that this part of the communication is imadmissible undey
article 3. paragraph 2 (1), of the Optional Protocol.

5.5 As o the claim that the conviction of more serious crimes than the ones charged by
the prosecution violated the author's right under article 14, paragraph 2 (b), the Committee
has noted the argument. in the Supreme Court’s judgement of 26 October 2000, that a judge
Mmay convict a defendant of a more serious offence than the one that he was accused of. ac
long as the convicnon s based on the facts described in the indictment. It recalls that 1t is
generally for the national courts, and not for the Committee, to evaluate the facts and
evigence in a particular case, or to review the nterpretation of domestic legislation. unless it
13 apparent that the courts’ decisions are manifestly arbitrary or amount to a denjal of jushice.
The Committee considers that the author has not adequately substantiated that there was any
absence of fair notice of the charges confronting him, nor has he otherwise substantiated any
defests n relation o the Suprene Court's finding that a judge is not bound by the
prosecution’s legal evaluation of the facts as included in the mdictment. Accordingly. (his
part of the commuiication 1s inadmissible under article 2 of the Optional Protocol

56 As regards the author’s claim that article 14, paragraph 3 (b), was also violated
because the tnal judge did not adjourn the trial after having replaced his lawyer by an ex
officio counsel, thereby denying him adequate time to consult with his new counsa) tn
prepare s defence. the Commuttee notes that the material before it does not reveal that 1he
author, or his new counsel, requesied an adjeurniment on grounds of inzufficient nme 1o
prepare the cefence If counsel felt that they were not properly prepared, it was meumbent o

¥ Ses Communication No. 253,1 987 Kelly v Jamaica, Views adopted on 2 April 1981 para
3.8
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him 10 request the adjownment of the trial. " In this respect, the Commiittee refers to its
Jurispruderce that a State party cannot be held responsible for the conduct of a defence
lawyer, unless 1t was, o1 should have been, manifest to the judge that the lawyer's behaviour
was incompatible with the interests of justice ** Tt considers that the author has not
substantiated. for purposes of achiissibility. that fauure to adyourn the izl waz mamfeatly
meempativle with the interests of justice. Accordinglv. this part of the communication s
iradanssible under article 2 of the Optional Protocol,

57 As Lo the anthor’s ¢laim t.at his right to defend himself through legal assistance of his
own choosing (article 14, paragraph 3 (d)) was breached, the Commuttee noles that the
supteme Court, while annulling the temporary suspension of the author's lawyer. did not
pronounce itself on the legality of the tawyer’s remaval from the trial. On the contrary, it held
that the abandonment of a client Dy a lawyer. outside situations specifically allowed by law,
was subject to disciplinary sancricns under applicable regulations. In its public nonce, the
Supreme Court, instead of defe adng the judge’s decision to debar the author’s lawver,
expressed its concern about the eifects of the Bar Associations criticism {causing “an unjustly
suspicicus chmate [ ] discrediting [the judiciary] both domesucally and abroad™), wlyle
cmphasizing that the trial judge’s decision “may be cured by a higher court in the legal
process ™ The Supreme Court snbsequently declared the author’s lawyer's  six-mionth
suspension nnll and veid. Similartl, . 5t does not transpire from the trial transcuipt that counsel
was appamted against the author's will or that he limited his mterventions during the
remander of the trial to redundaat pleadings. According to the transcript, the author, whey
asked whether he intended to designate a new legal representative. declared that e would
lezave such decision to the Cosrt. The Comumittee concludes that the author has not
siibsiantiated, {or purposes of adin‘ssibility, that the removal of hjs lawyer from the tmal was
trdaw ul ov arbivrary, that counse’ was appomnted against the anthor’s will. o1 that he was
unguahfied (o provide effective legal representation Accerdingly. this parr of the
ceminunication is inadrissible urZer article 2 of the Optonal Protocol.

5.8 With respect to the alleged violation of article 14, paragraph 3 (e). by the trial judge’s
decizion to admit only one defer -e witness, who was expelled from the court afie) criticizing
Asticle 46 of the Press Law as wicvnstitutional, the Committee notes that it does not transpire
fron the Supreme Cournt's Judgment of 26 October 2000, or from any other docuwment at its
disposai, that the author taised this clabn on appeal. Consequently, this part of the
comraunication 1s inadmissible under article 5, paragraph 2 (b). of tlie Optional Pretocol for
fatlure to exhaust domestic remedos.

59 While noting that the author based his appeal. inter alia. on the fact that the trial ndege
had rejecied the documentary evidsnce presented by him in defence of the rrith of his
statements the Comnuttee notes ihat 1t is 1 principle bevond it competence to determine
whelligr national courts properly evaluate the admissibility of evidence, unless it is apparent
that therr decision is manifestly arbitrary or amounts to a denjal of jusuce. In the mstan: case.
the Committee notes that the Provincial Court and. n particular, the Supreme Courr

" See Communicatior No 3497 Y89 Wright v Jamaica. Vics adopted on 27 Tuly 1992, at
rara X4

v

See Commumeations Noo 980200 Hyssaim Maurities, decision on admissihiline
adopred o DE Marek 2092 at para 6 Fand No 61871995, Campbel/ v Jomerca, Views
adupted or 20 October 1998, a1 | ara. 7.3,
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exanuned whether the Press Law lawfully precludes the defence of the truth i telation to
stetements concemming the Angolan President, and it finds no evidence that their findings
suffered from the above defects. [t therefare considers that the author has not substantiated
this part of his claim under article 14, paragraph 3 (e}, for purposes of adnussibility, and

concludes that this part of the conununication is madmissible under atticle 2 of the Optional
Protoco]

510 As regards the author’s claim that his night under article 14, paragraph 5, was violated
because of the lack of clarity about the legal basis for s conviction by the Provincial Court,
and because the Supreme Court's impartiality was undermined by its public notice of 7 Apri)
2000, the Commirtee observes that the crime of which the author was convicted (abuse of the
press by defamation) is described with sufficient clarity in the Provincial Court’s judgment.
The Committee thersfore concludes that the author has not sufficiently substantiated his
claim, for purposes of admissibility. and that this part of the communication 1s inadnissible
under artic’e 2 of the Optional Protocal

5.11 Asg o the remainder of the communication, the Committee considers that the author has
suficiently substantiated his claims for purposes of admissibility.

511 On the issue of exhaustion of damestic remedies, the Comimuttee notes that the author
raised the subsiance of his claims under article 9 in s application for habeas corpus. which,
according 10 him, was never adjudicated by the Angolan courts. As regards the author’s claim
under aiticle 19 of the Covenant. the Committes notes that he invoked “the right of politica!l
and socizl criticism and of the freedom of the press’ on appeal. It furthermore potes the
author’s clamm (i relation to article 12 of the Covenant) that he “took repeated legal
heasures 10 recover his passport and (to] clarify. legally, Lis entitlement to travel Lul was
hampered by complete lack of access 1o imnfonmation tegarding his travel documents,” and
obzerves that. in the circumstances. ne domestic remedies were available 10 the author.

503 In the absence of anv information from the State party to the contrarv. the Comrillce
concludes that the author has met the requirements of article 5, paragraph 2 (b}, of the
Cptional Protocol, and that the communication js admissible, insofar as it appears to raise
1ssues under articles 9, paragraphs 1 to 5. 120 14, paragraph 3(b) (inasmuch as author's
inability 1o have access to counsel during his incommunicado detention is conceriied), and 19
ot the Covenant,

Consideration of the merits

C.1 The first 1ssue before the Committee is whether the author’s arrest on 16 October 1999
and his subsequent detention until 25 November 1999 were arbntrary or otherwise inn viglation
of article § of the Covenant In accordance with the Committee’s constant jurisprudence,'”
ithe notions of “arbitrariness™ 15 not to be equated with “agamst the law™, hul raust be
mterpreled wmore Lroadly 1o include elerents of inappropriateness, injustice. lack of
precictability and due process of jaw This means that remand in custody must not ariy be
tawful but reasonable and necessary in ail the circumstances, for example to prevent flight,

See Communication Noo 3031988, P Alpher v The Netherlands, Views adopied on 21
Tuly 1990, at para 3.% Communication No, 23871900 Mukong v Cameroon. Views adepled
on 2D Ul 1RO atpara 9% Commrurication No S60:1993, 4 v Ayriralia. Views adoqred

or 3 Aprl 1997 arpara 97
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mierference with evidence or the 1ecumernce of erime. No such element has been invoked in
the ipstant case Irrespective of the applicable rules of criminal procedure. the Commitiee
observes that the author was arrested on, albeit undisclosed, charges of defamanon which,
although qualifying as a crime under Angolan law, does not justify his arrest [at gunpoint] by
20 armmed policemen, nor the length of his detention of 40 days, including 10 days of
incommunicado detention. The Comimittee concludes that in the circumstances, the author's
arrest and detention were neither reasonahle nor necessary but, at least in part. of a punitive
chatacter and thus arbivary, in violation of artcle 9, paragraph 1.

62  The Commirtee notes the author's uncontested claim that he was not informed of the
reasons for his arrest and that he was charged only on 25 November 1999 40 days after his
arrest on 16 October 1999. It considers that the chief mvestigator’s statement, on 16 Qctoher
1539, that the author was held ac a UNITA prisoner, did not meet the tequirements of article
9. paragraph 2. In the circurnstances. the Committee concludes that there has been a viojation
of article 9, paragraph 2.

63 Asregards the author’s claim that he was not brought before a judge during the 40 davs
of detention, the Commiltes recalls that the nght to be brought “promptly” before a judicial
atthonty mmplies that delavs musr not exceed a few days, and that ncommunicado detention
as such may violate article 9, paragraph 3 ' It takes note of the author’s argument that his 10-
day icommunicado detention, without access to a lawyer. adverseiv affected tus nght to be
bronght hefore a judge and concludes that the facts before it disclose a violation of articie 9,
paragraph 2 To view of this fnding. the Committee need not pronounce itself on the alleged
vioiation of article 14. paragiaph 3

6.4 As to the author's claim that, rather than being detained in custody for 40 days. he
should have been 1eleased pending trial, in the absence of a risk of flight, the Commuittee
notes that the author was not charged unul 25 November 1999, when he was also released
frory custody. He was therefore not “awatting” trial within the meaning of aruele 9,
pavagraph 3. before that date. Moreover. e was not brought before a judicial authority hefors
that date. which could have determmined whether there was a lawful reason to extend his
detentnon The Comminee therefore counsiders that the illegality of the author's 40-day
detention, without access to a Judge. is subsumed by the violations of article 9, paragraphs |
and 3, first sentence. and that no issue of prolonged pre-trial detentinn arises under aricle §.
paragraph 3. second sentence

6.5  As repards the alleged violation of article 9. paragraph 4, the Committee recalls that the
author had no access to counsel during his incommunicado detention, which prevented him
from: chellenging the lawfulness of his detention during that period. Even though his Jawver
subssquently, on 29 October 1999 apphied for halbeas comus 1o the Supreme Court, this
appiication was never adjudicated. In the absence of any Information from the State party, the
Committee finds that the author's right to judicial review of the Jawfulness of his detention
{article 5. paragraph 4) has been violated,

0.0 With respect 1o the author's claim under arlicle 9, paragraph 5, the Committee recails
‘hat this provision governs the granting of compensation for arrest ar deteation that is
" Commurication No. 2TTNO8E, Teran Jigen v Fouador. Views adopted on 26 March 1992,

atpara. =3
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“uniawful” either under domestic law or within the meaning of the Covenant.® [t recalls that
the circumstances of the author’s arrest and detention gave rise to violations of article 9.
paregiaphs 1w 4, of the Covenant. and notes the author’s uncontested arpument that the
State party’s fatlure o bring him before a judge during his 40-day detention aizo viglaled
article 3% ot the Anpelan Constitution. Against this background the Commitee deems it
appropriate o deal with the issue of compensation in the remedial paragraph

67 The next issue before the Committee is whether the author's arrest, detention and
conviction, or his travel constraints. unlawfully restricted his right to freedom of expression.
i violaton of article 19 of the Covenant. The Conumittee reiterates that the right to frecdom
of expression in article 19, parapraph 2, includes the right of individuals to criticize or openly
and pubhicly evaluate their Governments without fear of interference or punishment

6.8 The Committee refers to its jurisprudence that any restriction on the right 1o fieedom of
expression must curnulatively meet the following conditions set out in paragraph 3 of article
19 1t must be provided for by law it must serve one of the aims snumerated 1 article 19,
parzgraph 3 (a) and {(b). and 1t must be necessary to achieve one of these purposes The
Commiltee notes that the author's final conviction was based on Article 43 of the Press Law.
i conjunction with Section 410 of the Criminal Code. Even if it were assumed that his arrest
and detention, or the restrictions on his travel, Lad a basis in Angolan law. and thai these
measures, as well as his conviction, pursued a legiimate aim, such as protecting the
President’s nghts and reputation or public arder. it cannot be said that the restrictions were
necessary 10 achieve one of these aims. The Commitiee observes that the requirernent of
necessily implies an ejement of proportionality. in the sense that the scope of the restriction
mposed oo freedom of expression must be proportional to the value which the restrictiorn
serves o protect. (Given the paramount rmportance, m a democratic society. of the right to
frecdom of expression and of a free and uncensored press or other media.” the severity of the
sanctions wuposed on the author cannot be considered ag a proportionate jueasure to protect
public erder or the honcur and the reputation of the President, a public figure who, a5 such, is
subiect to criticisim and opposition In addition. the Commitiee considers it an aggravating
factor that the auther’s proposed truth defence agamst the libel charge was ruled out by the

courts. In the circumstances, the Comnmttee concludes that there has been a violation of
article 19,

0.9 The last issue before the Committee is whether the author's prevention from leaving
Angola on 12 December 2000 and the subsequent confiscanon of his passport were m
vioiation of article 12 of the Covenant. It notes the author's contention that his passport was
confiscated without jusufication or legal basis, as his bail restrictions no longer apphed. and
that e was denied access to information about s entitlement to travel. In the abisence of any

Jushfication advanced by the State party. the Comumittee finds that the author’s rights undsr

artizle 12, paragraph 1, have been violated.

-

The Huwman Rights Committee. acting under article 5. paragraph 4, of the Optional

Sce Communication Na S801993 4 v Auseralic. Views adaopted on 2 April 1997, at para.
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See Commmumecations Naos. 4221990, 42341990 and 4241990, Aduayen ef ol v Tuoo.
Miews adopted on 12 July 1996, at para. 7.4,
© Sce Humran Rights Conumittee. General Comment 25 (37512 Tuly 1996, at para 25,
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Prowocol to the International Covenant on Civil and Political Righis, is of the view that the
facts before it reveal violations of article 9. paragraphs 1. 2, 3 and 4, and of articies i2 and 19
of the Covenant

& Iy accordance with article 2. patagraph 3, of the Covenant, the author is entitled to 2n
effective temedy. including compeansation for his arbitrary anest aud detention, as well as for
the violations of his rights under articles 12 and 19 of the Covenant. The State party is under
an obligation 10 take measures to prevent similar vielations in the future,

9 Bearing in mind that. by becoming a party to the Optiona) Protocol, the State party has
recoguized the competence of the Committee 1o detenmine whether there has been a viajation
of the Covenant or not and that, pursuant te atticle 2 of the Covenant. that State party has
undertaken to ensute all individuals within its tertitory or subject to its jurisdiction tihe rights
recogiized 1n the Covenant and 1o provide an effective and enforceahle remedy in case a
violation has been established, the Committee wishes to receive from the State party, within
20 davs. information about the measures tzken to give effect to the Commmittee’s Views, The
State party is also requested to publish the Committee’s Views.

[Adopted i Enghsh, French and Spanish, the English text being the original version

Subsequenily 1o be issued also in Arabic. Chinese apd Russian as part of the Comminee s
am.al report 1o the General Assernbly. ]



